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L egal Perspectives of Medical Practices in India
Nishant Kumar Jha, Advocate, PatnaHigh Court, Patna

Abstract: : Law is enforced code of conduct by the machinery of sovereign state applied similarly on every
citizen of nation. It is founded on philosophy of equality and right for everyone in any healthy society.
Medical professionals being in direct contact of safety of human lives are more vulnerable to law enforce-
ment agencies, but following the honest code of conducts and awareness of concerned legal matters make
them legally abide reputed citizen. Concepts of conduct is practiced since antiquity in India as Indian phi-
losophy of law and Ayurveda acknowledges them well. Any negligence or rashness on the part of medical
professionals may result in loss of life (interfering with right to life and personal liberty), so enforced codes
for good behavioursin general is applied in form of law. Indian Penal Code, Code of Crimial Procedures,
Evidence Act and Consumer Protection Act provide tools to every citiizen to get the justice in case of
deficiency of servicesor negligence or rashnessin actions by medical professionals. Indian Medical Council
Act and Good Clinical Practices provide guidelines to medical professionalsto follow the law of land.
Keywords: Law, Medical Professionals, Indian Penal Code, Code of Crimina Procedure, EvidenceAct, Con-
sumer ProtectionAct, Indian Medical Council Act, Codeof conduct..........

Law iswritten or positiveruleor collection of rules prescribed under the authority of the state of nation, as
by the peopleinitsconstitutiont. Itisaruleof conduct or action prescribed or formally recognized asbinding or
enforced by acontrolling authority. Law isboth liberating and restraining. Itiswhole of body of customs, practices
or rules’. Behaviour or conduct under rules of state is matter of law. It’s obligatory for every citizen to behave under
the mentioned standard behaviour. It isthe price everybody hasto pay for corresponding benefits of free and
protected society inlawful state.

Any conduct bel ow the standard bahaviour agai nst the unreasonablerisk of harmistreated asnegligencein
law. Negligence under tort isbreach of legal duty causing extent of loss and according to degree of negligence,
crimind law isapplied®. Negligenceisapplicableto every fie dincluding medica professon. Any improper, unskilled
or negligent treatment of apatient by aphysician, dentist, nurse, pharmacist or other hedth professiond istermed as
Medical negligence®. But it must satisfy thefour criteriaincluding breachin discharging theduty, violation of gpplicable
standard of care, injury or harm to patient and injury or harm caused by substandard conduct of physician.

Medical Council of India (MCI) or Central Council of Indian Medicine is statutory body under the
Indian Medical Council Act, 1956 and Central Council Act, 1970 to ensure high standards of medical education,
for accreditation of colleges, to recognizemedical qudificationsand for granting registrationto medica practitioners
and to monitor medical practicesin Indig’. Themedica council aso prescribes standards of professiona conduct
and etiquette and code of ethicsunder section 20A.1. Section 33 (m) further mentionstheobservation of professiond
conduct and etiquette and code of ethicsby medica practitioners.

Indian Medical Council Act under Section 20A.2 clearly negatesthe power of MCI to withstand theany
law of land. Medical professionasarea so accountableto law. Thelaw creates conditions congenia to theadvance
of medicine, to the benefits of patients, to the protection of thedoctor and ultimately to the good of the community*.
L egal Panorama of Medical Practicesin Ancient India

Concept of systemati c conduct enforced by state machinery isnot anew concept. Manusmriti 9/284 made
referencetofinefor dl physicianswhotreat their patientswrongly’. Yagva akyasmriti had a so cited the punishment
onwrong trestment, but theintensity of punishment was suggested asper the degree of offence, classesand discretion
of king?. Arthashastra marked the puni shment to physi cianswith thefirst amercement and second amercement for
death of patients. Thefirst amercement wasreferred to the physician for treeting the patient with dangerous diseases
without i ntimating the king |l eading to desth of patient while second amercement wascited for degth of patient dueto
card essnessin thetreatment. Negligenceresulting in growth of disease dueto negligence of physician wasregarded
asassault or violenceb.
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Quadlitiesof treatment and physiciansarewel mentioned in Ayurveda. Charak Samhita Sutrasthana (CSS)
9/6 highlightsthequadrupleof quditiesof phys ciansletting intheoretica knowledge, practica experiences, skillful
while performing and cleanliness’. Sushruta Samhita notes down aperson having good conduct, brave, cleanliness,
humble, intelligent, with good memory and firmness as suitableto |earn Ayurvedal®. Even Ashtanga Hridaya
Sutrasthana 1/27 specifiesthe quality of physician being alert, disciplined, having good knowledge about disease
and trestment, having practical experiencesand cleanliness't. CSS 1/134-135 indicatesthat aphysicianisonewho
relievesthe disordersof patientswith proper application and isendowed with al qualities’. Asper CSS10/22, a
wisephysicianisabledifferentiate curable and incurabl e di seases and takes actionswithout wrong notions'®. CSS/
9/26 recogni zesfour attitudes of physiciansasfriendliness, compass on towardsthediseased, interest intheamenable
and indifferenceto those who aremoving towards end™.

Charak Samhita Vimanasthana8/13-14 notifies the conducts of physicians. Physician should betruth
speaking, without haughtiness, careful , with concentrated mind, humble, without jeal ousy, blissful, pure, righteous,
thankful etc. He/she should not engage his/her speech, mind and sense organs anywhere except patients. Excellence
of conduct isexpected and learning is suggested even from enemies. He/she should implement advices after due
considerationonly.

All these conducts exposethedutifulness of physician towardsthe code of conduct. In caseof not following
the code of conducts, provisionsof expulsion from course or as per thelaw of court of kingswereimplemented.
Indian LawsApplicableTo Medical ProfessionalsAt Present

Number of Actsof nationisapplicablein medica profession from teaching to practicing or managing a
hospita viz., lawsrel ated to governing the commissioning of hospital, lawsgoverning the qualificationsor practice
and conduct of professonds, lawsrelated to storage, sall and safety of medicaments, lawsgoverning themanagement
and safety of patients, staffsand public, lawsrel ated to environment, laws governing thebiomedical research, laws
inrespect to employment of manpower, lawsof professiona training and research, regulationsgoverning the business
aspectsof hospitalsand law governing the medico-legd aspects.

Lawsgoverning themedico-legal aspectsaremoreconcernedto civil law and criminal law. Civil lawisthe
body of law that governsprivateor civil rights, providing redressfor wrongs by compensating the person or entity
that has been wronged rather than puni shing the wrongdoer®®. Theterm crimina law isapplicablewhen actsand
conducts aredefined ascrime or are seen by the government to threaten public welfare or safety, the severity which
categorizesvariouscrimesas either misdemeanor or felony?®.

Consumer Protect Act, 1986 deal swith casesimplicated with deficiency of service. Deficiency of service
meansany fault, imperfection, shortcoming or inadeguacy in the quality, nature, or manner of performancethat is
required to bemaintained by or under any law for thetimebeing inforce or has been undertaken to be performed by
apersonin pursuance of comfort or otherwiseinrelationto service'’. Law doesn’t seek highest degree of skill,
knowledge and care, but reasonabl e degree of skill, knowledge and care are expected*®. Medical practitioners
rendering free servicesof treatment are not covered under thisact as per section 2 (1) (o) of Consumer Protection
Act, 1986. Even the payment of token amount for registration purposeisalso taken assame, but if payment isdone
for treatment, the word “service’ come in force®s,

Once medical professionals’ actions of negligence result to violation of law or morality leading to physical or
mental harmsor injuriesor death, criminal lawsare used in practice. Three main statutes regul ate medico-legal
systemviz., Indian EvidenceAct 1872, Indian Penal Code (IPC) 1860 and Code of Crimina Procedure (CrPC)
1973.

Technological advancements have brought dependencies of legal procedures to experts or medical
professionasin number of crimina cases seeking medical evidences. Reportsbased on post-mortem, DNA andysis,
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fingerprints, serum analysis etc. are commonly presented as evidences in courts where medical professionals’ expertise
isutilized. Asper Lyon’s Medical Jurisprudence, evidences can be classified as':
1. Documentary evidence

a Certificatesof death

b. Medical reports

C. Dying declaration or LetermMortem

d. Printed opinionsof experts

2. Ora evidenceof witnesses
i.  Commonwitnesses
ii. Expertwitnesses

Medical evidencesaretaken as option evidenceor advisory. Itisonly corroborative. Courtscan usethe
medical evidencesfor consistent with direct and circumstantia evidences, paternity, identity of deceased and rape®.

Mostly doctorstreat patientsin good mind after getting consent of the patientsunder thelegal provisions,
hence many of sections of 1PC are not applicableto physiciansuntil gross negligenceisobserved. Somefamiliar
sections are advised to be known to apprehend doctors’ liability under the IPC. Section 40 is related with the word
‘offence’ while section 44, 45 and 46 are respectively for injury, life and death. Section 52 of IPC evidently refers to
that nothing is done or believed in “‘good oath” which is done or believed without due care or attention. Section 80
concernsto accident indoing alawful act asnothing isan offencewhichisby accident without any crimina intention
or knowledgein the doing of lawful act inlawful manner. Lawful manner standsfor proper careand caution. Section
81 mentionsact likely to cause harm, but done without criminal intent, and to prevent other harm. Section 87
correspondsto act not intended and not likely to cause death or grievous hurt, done by consent while section 88 and
89 illustrates act not intended to cause death, done by consent or person or guardian’s in good faith respectively for
person’s benefit or benefit of child or insane person. Sections 90 is associated with consent either in fear or
mi sconception whereas section 92 deal swith act donein good faith but without consent. Section 93 clarifiesthat no
communication madein good faithisan offence?.

Section 269 and 270 are connected to act likely to spread infection of diseasedangeroustolifein order to
negligenceand malignance. Section 304A mentionstheimprisonment or/with finefor desth by negligenceor rash act
amounting to cul pable homicide. Miscarriage, of injuriesto unborn children, of the exposure of infantsand of the
conceal ment of births are commended in section 312-316. References of hurt and grievous hurt are cognized in
sections 319 and 322 which can be caused by medical professionals. Section 328 species hurt by means of poison
etc. Hurt and grievous hut caused by act endangering life or persona safety of othersare mentioned in sequencein
section 337 and 338. Section 340 and 342 detail sin sequence about wrongful confineand punishment for wrongful
confinement. A patient cannot be detained for non-payment of hospital charges™.

Code of Criminal Procedure (CrPC), 1973 islegidation on administration of substantivecriminal law in
India. Section 53 CrPC mentionsthe examination of accused by medical practitioner at therequest of police officer
not below therank of sub-inspector, and for any person actingin good faithin hisaid and under hisdirection. A
femaeregistered medical practitioner can only superviseor examineafemale. Inthissection andin section 53-A,
section 54, “registered medical practitioner” means a medical practitioner who possesses any recognized medical
quaification asdefinedin clause (h) of section 2 of thelndian Medica Council Act, 1956 ( 102 of 1956) and whose
name has been entered in a State M edical Register. Section 53-A relatesto examination of accused of rape by
medical practitioner. Apart from the bas cinformation of the name, address, marksof injury, if any, on the person of
the accused etc. the description of material taken from the person of theaccusedfor DNA profiling, and other
materia particularsin reasonabledetall are necessitated. Section 54 citesexamination of arrested person by medical
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officer or registered medical practitioner.

Theregistered medical practitioner isrequired to forward the report of theinvestigating officer, who shall
forwardit tothe Magistrate referred to in section 173 as part of the documentsreferred to in clause (a) of Sub-
Section (5) of that section. Section 291 illustratesthe deposition of civil surgeon or other medical witnessto examine
subject matter of his’/her deposition oncall of the court. If any accused islunatic or of unsound mind, themagistrate
can cause such person to beexamined by thecivil surgeon andif thecivil surgeon findsthe accused to be of unsound
mind, he/sheshall refer such person to apsychiatrist or clinical psychologist for care, treatment and prognosis.
Section 338 refersto the procedure where lunatic detained is declared fit to be rel eased?.

SomeJudicial Pronouncements

Jacob Mathew v. Sate of Punjab case is a most cited one in which Apex Court’s judgement is read as
landmark for stipulating the guidelinesto befollowed beforelaunching a prosecution against adoctor for negligence
astheinvestigating officer cannot aways be supposed to have knowledge of medical science, so asto determine
whether theaccused medica professional amountsto rash or negligent act withinthedomain of Crimina Law under
section 304-A of IPCZ,

In another popular case of Achutrao Haribhau Khodwa and Orsv. Sate of Maharashtra Honorable
JusticeKripa B.N. noticed that negligence cannot be attributed to adoctor solong asheisperforming hisduty with
due care, caution and attention. Hewould not beliable because he chooses one course of action over other®.

Bench of Honourable Justice G.S. Singhvi and Justice Ashok Kumar Ganguly inV. Kishan Rao v. Nikhil
Quper Specialty Hospital case awarded compensation of Rs. 2 lakhsto complainant under the principleof resipsa
loquitor (things speak for itself)®.

Inthe highest-ever compensation awarded in medica negligence case, abench of Justice C.K. Prasad and
JusticeV. GopalaGowdaawarded Rs. 5.96 croreto complainant with interest at therate of 6% in Dr. Kunal Saha
v. AMRI case®.

In Kurban Hussein v. Sate of Maharashtra case Honourable Justice Wanchoo K.N. stated that, ‘to
imposecrimina liability under section 304-A of IPC, it isnecessary that the death should have beenthedirect result
of rash and negligent act of the accused, without other person’s intervention’.

In Juggankhan v. Sate of Madhya Pradesh case, Honourable Justice S.M. Sikri observed accused being
guilty of rash and negligent act as accused had no knowledge on the effect of administration of substances, yet hedid
s0. Honourable Court noted that the princi plewhich emergesisthat adoctor who administersamedicineknown to
or used inaparticular branch of medical profession impliedly declaresthat he hasknowledge of that branch of
scienceand if hedoesnot, infact, possessthat knowledge, heis primafacie acting with rashnessor negligence®.
L egal Advisoriesto Medical Practitioners

1. Inform policewherever needed under the section 176 of IPC asit dealswith omission to give notice or
informationto public servant by personlegally boundto giveit. Provisionsof punishment aretherein case of
intentional omissionwhichisfurther discussed under the subsection 1 of section 565 of CrPC.

2. Cooperdiontoinvestigating agenciesor policeismandatory for medical professiona sunder various sections

IPC and CrPC.

3. Medicd professionalshaveto submit all recordsto police, court or relativeson demand as per section 175

of IPC.

All documentsof legal formalities must be completed in emergency casesor casesof seriousnature.
Consent of patientsare essential segment of treatment asmentioned in section 90 of IPC.

All legal proceduresgiven invarious statutes applied for medical practitionersmust befollowed.
There should not be any fa se statement passedin oral or written asgivenin section 177 of IPC.

N o oA
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8. Post-mortemisessentia in caseof death, if causeisnot ascertained.

9. Medica professionasmust follow the provisionsmentioned under the Medical Council Act, 1956.

10. Law professionasshould be consulted without getting panic.

11. All compulsive compromiseshould bediscouraged.

12. Practicing with patients’ life as subject of utmost importance with all possible precautions in good faith is best

way to avoid any legal objection.

Conclusion: Philosophy of law and scienceworks on samethemethat human lives aremost important. Money or
any other thingsare secondary. Many of ancient textshavecited nicdly the sanctified approach of medica professonds
to savehuman lives. Code of conducts are prescribed to maintain the order of actionsfor rights of human beings.
Medicd professionas, once sel ected the profession, are bound to adherewith philosophy of humanrights. World
Health Organization hasissued the guidelinesfor Good Clinical Practicesto avoid any legal conflict of any
nation. Any failurein performing theactionsagaingt the complianceof congtitutiond ligbilitiesby medica practitioners
issubject of rashness and negligence. In any casesof endangering the human life, law of land takesitsown action.
Following thenormsof Indian Medica Council Act, 1956 isbest way to avoid legd conflict.
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